STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

| NTERNATI ONAL UNI ON OF

)
OPERATI NG ENG NEERS, CRAFT- )
MAI NTENANCE DI VISION, UNIT 12, )
)
Charging Party, ) Case No. S-CE-693-S
)
V. ) PERB Deci sion No. 1049-S
' ' ) _
STATE OF CALI FORNI A ( DEPARTMENT ) June 2, 1994
OF TRANSPORTATI ON) , )y :
Respondent . ;
}

'Appear ances; Van Bourg, Weinberg, Roger & Rosenfeld by
WIlliamA. Sokol, Attorney, for International Union of Operating
Engi neers, Craft-Miintenance Division, Unit 12; State of
California (Departnent of Personnel Adm nistration) . by Roy J.
Chastain, Labor Relations Counsel, for State of California
(Departnent of Transportation).
Before Blair, Chair; Caffrey, Garcia and Johnson, Menbers.
DECI S| ON AND ORDER

CAFFREY, Member: This case is before the Public Enployment
Rel ati ons Board (Board) on appeal by the International Union of
Operating Engi neers, Craft-Miintenance Division, Unit 12 (1UCE)
of a Board agent's dism ssal (attached hereto) of its unfair
practice charge. In its charge, |UCE alleged that the State of
California, Departnent of Transportation (State) violated section
3519(a), (b) and (d) of the Ralph C. Dills Act (Dlls Act) by -

denying to a member of IUCE his right to representation.?

The Dills Act is codified at Governnent Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:



The Board has reviewed the Board agent's warning and
dismssal letters, IUOE s appeal, the State's response and the
entire record in this case. The Board finds the warning and
dism ssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

The uhfair-practice charge in Case No. S CE-693-S is hereby
DISNISSED W THOUT LEAVE TO AMEND

Chair Blair and Menber Johnson joined in this Decision.

Member Garcia's dissent begins on page 3.

(a) Inpose or threaten to inpose reprisals

on enpl oyees, to discrimnate or threaten to
~di scrimnate agai nst enpl oyees, or otherw se

to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights

guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(d Domnate or interfere with the formation

or admi nistration of any enpl oyee

organi zation, or contribute financial or

other support to it, or in any way encourage
enpl oyees to join any organlzatlon in

preference to another



GARCI A, Menber, dissenting: This case should be placed in
abeyance pendi ng exhaustion of the contractual grievance
machi nery. M reasons follow.

In the marnihg | etter, adopted by the majority as the
deci sion of the Public Enploynment Relations Board (PERB or Board)
itself, the Board agent correctly states that section 3514.5(a)
of the Ralph C. Dills Act (Dills Act),' PERB Regulafion
32620(b) (5)2 and Lake Elsinore School District (1987) PERB

Deci sion No. 646 (Lake Elsinore) require this case to be

di sm ssed and deferred to arbitration. (Marning letter,
pp. 2- 3.) |

The clear |anguage of Dills Act section 3514.5(a) mandates
t hat PERB.has no jurisdiction to issue a conplaint until the
grievance machinery of the agreenent, if it exists and covers the
matter at issue, has been exhausted, either by settlenent or
bi nding arbitration. The Board has erroneously required the
contract to contain binding arbitration as a prerequisite to

"deferral in numerous cases and m sstates Lake Elsinore as

Dills Act section 3514.5 states, in pertinent part, that
PERB shal | not:

| ssue a conpl ai nt agai nst conduct al so

prohi bited by the provisions of the
[col l ective bargaining agreenent in effect]
between the parties until the grievance
machi nery of the agreenent, if it exists and
covers the matter at issue, has been
exhausted, either by settlenent or binding
arbitration. _

2PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.

3



support.® However, inthis case it is a harmess error and |
agree with the Board agent's conclusion that PERB |acks
jurisdiction over allegations which the parties have agreed can
be deferred to arbitration..

As the Board agent noted at page 3 of the warning letter,
under the Lake Elsinore decision, Dills Act section 3514.5(a) is
jurisdictional; thus, having concluded that the case nust be
di sm ssed and deferred to arbitration, PERB |acks jurisdiction
and has no authority to make a ruling on the nerits of the case.
The Board is wong to dismss "without |eave to anend" since it
is prejudicial to the rights of the parties and state policy. |
woul d remand the case to be held in abeyance pendi ng exhaustion

of the contractual grievance nmachinery.

3The grievance procedure in Lake Elsjnore could have ended
in binding arbitration (see p. 20), but it did not expressly make
binding arbitration a condition for deferral. At page 28, the
Board hel d:

. . . EERA proscribes this Board's issuance
of a conplaint against conduct prohibited by
the parties' agreenent prior to the
exhaustion of the contract's grievance-
arbitration machinery. .

The word "binding" does not appear in that statenment of the
Board's opinion, nor does the decision condition deferral on the
availability of arbitration in the parties' agreenent. See ny:
concurrence in State Center Community_College District (1994)
PERB Order No. Ad-255, for a nore expanded di scussion of this
i ssue.




STATE OF CALIFORNIA i PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

March 3, 1994

WIlliamA. Soko

VAN BOURG, WEI NBERG,
ROGER & ROSENFELD

875 Battery Street

San Francisco, CA 94111

Re: International Union of Operating E gLngngh_ngLL_
Mai ntenance Division v. State of Californja (Departnent of

Transportation)
Unfair Practice Charge No. S CE-693-S

DI SM SSAL _LETTER

Dear M. Sokol:

On Decenmber 10, 1993 you filed the above-referenced charge on
behal f of the International Union of Operating Engineers (1 UOCE).
In your charge you allege violations of Governnent Code section
3519(a), (b) , and (d). Specifically, you allege that Ji my
Evans was denied his right to representation.

| indicated to you, in ny attached |letter dated January 24, 1994
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to
January 31, 1994, the charge woul d be dism ssed.

| received your letter of January 31, 1994. In that letter you
reiterate that the enployer had been told by the 1UCE that "only
uni on representative, and not job stewards, nay be present at
nmeeti ngs where Weingarten rights are at issue.” You point out
that the enployer directed a steward to be at the neeting. You
al so state that the neeting was not held for the sole purpose of
inform ng the enployee of discipline. Rather, the enployer asked
t he enpl oyee whether he had falsified a docunent .
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In ny letter of January 24, 1993, | inforned you that | was aware
of no authority which would entitle an enployee to the union
representative of choice and that an enployer may generally to
proceed so |long as another union representative is available at
the time set for the disciplinary interview Accordingly | nust
dism ss this charge.

Right to Appeal: Pursuant to Public Enploynent Relations Board
regul ations, you nmay obtain a review of this dismssal of the
charge by filing an appeal to the Board itself within twenty (20)
cal endar days after service of this dismssal. (Cal. Code of
Regs., tit. 8, sec. 32635(a).) To be tinely filed, the original
and five copies of such appeal nust be actually received by the
Board itself before the close of business (5 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
tit. 8, sec. 32135.) Code of Cvil Procedure section 1013 shal
apply. The Board's address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacr anent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar’
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service; Al docunments authorized to be filed herein nust also
be "served" upon all parties to the proceeding, and a "proof of
service" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See Cal. Code of Regs.,
tit. 8, sec. 32140 for the required contents and a sanple form)
The docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tinme: A request for an extension of time, in which
to file a docunent with the Board itself, nust be in witing and
filed with the Board at the previously noted address. A request
for an extension nust be filed at least three (3) cal endar days
before the expiration of the tinme required for filing the
docunent. The request nust indicate good cause for and, if
known, the position of each other party regarding the extension,
and shall be acconpani ed by proof of service of the request upon
each party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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"Final Date: If no aPpeaI
limts, the dismssal wll
expi red.

Si ncerely,

ROBERT THOVPSON
Deputy Ceneral GCounsel

Bernard McMoni gl e
Regi onal Attorney

At t achnent
cc: Roy J. Chastain, DPA

is filed within the specified tinme

becone final when the tinme limts have



STATE OF CALIFORNIA PETE WILSON, Governor

PU_BLIC EMPLOYMENT RELATIONS BOARD

T
AR,

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

January 24, 1994

M. WIliamA. Sokol

VAN BOURG, WEl NBERG
ROER & ROSENFELD

875 Battery Street

San Francisco, CA 94111

Re: International Union of Operatin Engri_neers_,. Qaft-
Mai ntenance Dvision v. State of California (Depactioent of

Transportation)
Unfair Practice Charge No. S CE-693-S

WARNLNG LETTER :
Dear M. Sokol:

On Decenber 10, 1993 you filed the above-referenced charge on
behal f of the International Union of (perating Engineers (I UCE).
In your charge you al |l ege violations of Governnent Code section
3519(a), (b), and (d). Specifically, you allege that Ji my Evans
was .denied his right to representation.

| nvestigation reveals the follow ng. Your charge states, "A a
neeting on Septenber 29, 1993, Supervisor John Eaves gave Ji my
Evans, a nmenorandumentitled 'Review of Leave Verification' dated
the sane day." You state that this neeting was held over the
protest of |UCE Business Representative Stephanie Al en who had
requested that the neeting be put over to the next day, Septenber
30, 1993, because she had a scheduling conflict. |UCE Steward,

M chel | e Del ?ado was present at the neeting between Eaves and
Evans. You further state however, M. Eaves and the Paint Regi on
of Cal Trans, D strict 4, had been specifically advised in
witing that "the stewards cannot provide such representation.”
According to the enpl oyer representative, the neeting was verK
brief and was held only to informEaves that he was to be docked
t hree days pay.

The right to representation attaches at an enpl oyer-conduct ed
I ntervi ew where an enpl oyee reasonably anticipates and fears that
the interviewmay |lead to disciplinary action. R .o Hondo _
Communi ty College (1982) PERB Dec. No. 260. Wiere a neeting is
held nerely to informthe enpl oyee of previously pre-determ ned
discipline, noright to representation exists. R o Hondo
Community College District, supra. Fromthe infornation
rovided, "1t appears that the neeting of Septenber 29, 1993 was
eld nerely to notify Evans of the previously determ ned
discipline. There are no facts presented which indicate that
there was an interview which mght lead to a disciplinary action.
Accordingly, you have not denonstrated either a violation of the
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enpl oyee's right to union representation or the TUCE s right to
represent.

The IUCE and the State of California are currently parties to a
col | ective bargai ni ng agreenent coverin? the Craft-Mintenance
enpl oyees. The current agreenent is effective July 1, 1992

t hrough June 30, 1995. Section 21.3 of the agreenent is entitled
"Reprisal s" and states:

The state and | UCE shall be prohibited from

I nposing or threatening to inpose reprisals
fromdiscrimnating or threatening to

di scri mnate agai nst enpl oyees, or otherw se
interfering wth, restraining, or coercing
enpl oyees because of the exercise of their
rights under the Dills Act or any right given
by this agreenent.

The col | ective bargai ning agreenent al so contains a grievance and
arbitration procedure in Article 14. That procedure ends in
bi ndi ng arbitrati on.

Section 3514.5(a) of the Ralph C Dlls Act (DOlls Act) states,
~in pertinent part, that PERB shall not:

| ssue a conpl aint agai nst conduct al so
prohi bited by the provisions of the
[col l ective bargai ning agreenment in effect]
between the parties until the grievance
machi nery of the agreenment, if it exists
and covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration

' I'n your charge you al so state that while M. Evans was not
represented by the I UCE business representative that he had
requested, Evans was represented by an | UCE shop steward. | am
aware of no authority which would entitle M. Evans the union
representative of his choice. As stated in IThe Devel oping_Labor
Law., (ABA Section of Labor and Enpl oynent Law, 3d ed. 1992 at p.
156), "\eingarten does not require an enpl oyer to postpone an
~interview because a specific union representative the enpl oyee

requested is absent, so long as another union representative is
available at the time set for the interview Nor is the enpl oyer
obliged to suggest or secure alternative representation for the
‘enpl oyee."” (citations omtted)
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In Lake El sipnore School District (1987) PERB Decision No. 646,
PERB hel d that section 3541.5(a) of the Educational Enpl oynent
Rel ati ons Act, which contains |anguage identical to
section 3514.5(a% of the Dills Act, established a jurisdictiona
rule requiring that a charge be dismssed and deferred if: (1)
the grievance nachinery of the agreenent covers the matter at

I ssue and cul mnates in binding arbitration; and, (2) the conduct
conpl ained of in the unfair Bract|ce charge is prohibited bY t he
provi sions of the agreenent between the parties. PERB Regulation
32620(b) (5) (Cal. Code of Regs., tit. 8, sec. 32620(b%(5)) al so
requires the investigating Board agent to dismss a charge where
the allegations are properly deferred to binding arbitration.

These standards are met with respect to this case. First, the
gri evance machi nery of the agreenent/ M covers the dispute
rai sed by the unfair practice charge and cul mnates in bindi ng
arbitration. Second, the conduct conplained of in this charge,
that the enployer interfered with the representation rights of
Jimmy Evans, is arquably prohibited by Section 21.3 of the M.
That section prohibits such interference.

Accordingl¥, the alleged interference with enpl oyee rights nust
al so be deferred to arbitration and will be dismssed. Such
dismssal is wthout prejudice to the Charging Part%;s right,
after arbitration, to seek a repugnancy revi ew by PERB of the
arbitrator's decision under the Dry_Oeek criteria. (See PERB
Reg. 32661 [Cal. Code of Regs., tit. 8, sec. 326611; Los_Angel es
Unified School District (1982) PERB Decision No. 218; Dy QO eek
Joi nt _El enent ary_School strict (1980) PERB O der No. Ad-8la.)

If there are any factual inaccuracies in this letter or any
addi tional facts which would require a different conclusion than
the one expl ai ned above, please anend the charge. The anended
charge shoul d be Frepared on_a standard PERB unfair practice
charge formclearly |abeled First Amended Charge, contain all
the facts and allegations you wi sh to nake, and be signed under
penal ty of perjury by the Charging Party. The anended charge
must be served on the Respondent and the original proof of
service filed with PERB. |If | do not receive an amended charge
or withdrawal fromyou before January 31. 1994, | shall dismss
your charge without |eave to anend. T[T you have any questions,
pl ease call me at (916) 322-3198.

Si ncerely,

Bernard McMnigle #
Regi onal Attorney



